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EMPLOYMENT LAW:  

DISIPLINARY PROCEDURES AND WARNINGS? 

Natalino Caruana De Brincat1 

 

 

This article will provide a general understanding of the applicability of 

disciplinary procedures and warnings in terms of Maltese Employment Law2 by 

delving into the development of the notion, its applicability within the industry and its 

interpretation by the Courts.    

 

The legislative instruments fail to provide a clear definition of disciplinary 

procedures and warnings. However Maltese jurisprudence generally applied the 

English law interpretation of the said subject matter.   

 

The Maltese Constitution 3 together with the Employment and Industrial 

Relations Act 4 protects the right to employment thus restricting the right of employers 

to dismiss employees– this results from a number of measures, including restrictions 

on the employer as to when employees can be dismissed during the term of an 

indefinite contract by requiring a good and sufficient cause.5 Therefore in the case of 

an indefinite contract the law explains that the employment agreement merely 

terminates upon retirement, death, voluntary resignation, redundancy or dismissal for 

good and sufficient cause. Any unlawful dismissal, provides the employee with a right 

of action before the Industrial Tribunal 6 pleading either for reinstatement, re-

engagement or compensation. 

                                                           
1 Caruana de Brincat has successfully completed the Doctor of Laws (LL.D.) degree at the University of 
Malta. He also holds a Bachelor of Laws (LL.B.) degree together with a Diploma Notary Public awarded 
by the same University of Malta, whilst is in possession of Master’s degree in Business Administration 
(MBA) from the University of Leicester. He held office as Deputy Chairperson at the Employment and 
Training Corporation. He is a founding member of the Junior Chamber of Advocates. Was an Associate 
with Camilleri Cassar Advocates. He is currently in private practice at Caruana De Brincat Legal whilst 
reading a PhD degree at the University of Malta. 
2 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta.  
3  Constitution of Malta, Article 12(1) ‘The State shall protect work.’ 
4 ibid (n2) 
5 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta, Article 36 (14) 
‘Notwithstanding the foregoing provisions of this article, an employer may dismiss the employee and 
the employee may abandon the service of the employer, without giving notice and without any liability 
to make payment as provided in sub-articles (10), (11) and (12) if there is good and sufficient cause for 
such dismissal or abandonment of service:’ 
6 ibid Article 73. (1) ‘There is hereby established a tribunal to be known as the Industrial Tribunal’ 
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If the employer abruptly terminates a fixed-term contract before it reaches its 

predetermined termination, the latter would have to pay half of the remuneration to 

the employee would he have been paid had he fulfilled his contractual obligations (and 

vice versa). 7  

 

In the case that the employment is subject to an indefinite contract and the 

termination thereof is not on the grounds above stated,  

 

 

What are Disciplinary procedures? 

 

 Most employers, primarily those having workers representations (including 

trade unions), may find it necessary to implement certain  disciplinary procedures 

generally delegating the implementation of same to its human resources 

department.89 

 

 Disciplinary procedures are usually drafted in a manner to reflect the level of 

misconduct by linking the penalty to reflect the grievance of the offence. By way of 

example, the 2007-2010 Heritage Malta Collective Agreement provided for a 

disciplinary procedures which proposed two levels of misconduct ‘minor offences’ and 

‘serious or gross misconduct’. The maximum penalty for the former was a written 

warning, whilst in case of the latter breach the maximum penalty was instant and 

summary dismissal.10   

 

 The implementation of disciplinary procedures and the powers attached 

thereto are not to be utilised as a means of punishment but rather should be considered 

as a redress or corrective mechanism. The implementation and enforcement of 

disciplinary procedures should not be purported as a means to devalue the employee’s 

status within the workforce but should be implemented together with a an opportunity 

for the employee to voice any concern related to how [s]he is being treated by the 

company or any superior thereof.  

 

 The proper drafting of any disciplinary procedures is crucial.11 In situations 

where a trade union is involved the drafting is based on mutual consent between the 

parties around the negotiating table, however when the work place is not unionised 

                                                           
7 ibid Article 36(11) ‘An employer who dismisses an employee before the expiration of the time 
definitely specified by a contract of service, shall pay to the employee one-half of the full wages that 
would have accrued to the employee in respect of the remainder of the time specifically agreed upon.’ 
8 Taylor. S, Emir. A, ‘Employment Law: An Introduction’ 3rd Edition, Oxford ; New York ; Auckland: 
Oxford University Press, cop. 2012, pg 123 
9 Selwyn. N, ‘Law of Employment’, 13th Edition, Oxford University Press, 2006 pg 309 
10 The agreement was entered into on the 6th day of December 2007 between Heritage Malta and the 
Union Ħaddiema Magħqudin, which agreement became the collective agreement for all employees 
working at Heritage Malta for the period between 2007 and 2010.  
11 Selwyn. N, ‘Law of Employment’ (n10) pg 313 
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the task would fall directly in the hands of the employer. Hence in the former situation 

the trade union acts as the voice of the workers, whilst in the latter the workers would 

most likely not have any say , particularly if the procedure were already implemented 

before their engagement. This point was highlighted in East Hertfordshire 

District Council vs Boyten 12 where the Employment Appeals Tribunal held that 

the fact that a disciplinary procedures was in place to be followed by management, 

which procedure was drawn up with the approval of the trade unions, and the 

employer followed it to the letter, cannot be said that the employer acted 

unreasonably.13  

 

 In practice, employers have often opted to include basic information on the 

disciplinary procedures (and in some cases, even more detailed information) as a 

section or schedule to the employment contract. The purpose of this is to ensure that 

such procedures are contractually agreed upon and therefore, based on the legal 

principle of ‘Pacta sunt servanda’, the employer and employee are bound by the terms 

of the agreement reached in good faith. In the case of Malta International Airport 

p.l.c. vs Chev. Joseph M. Scicluna et noe 14 the court held that:  

 

“Il-prinċipju pacta sunt servanda huwa wieħed applikat 

rigorosament mill-Qrati tagħna, u jekk ma tirriżultax xi ċirkostanza 

li, skond il-liġi, tista’ twassal għat tħassir tal-kuntratt, l-istess 

kuntratt irid jiġi esegwit miż-żewġ naħat.” 

 

The drawing up of disciplinary procedures should include a description of the 

general process to be used by an employer on becoming aware of an offence. 

Accordingly, it is always advisable for employers to provide details on (i) an 

interpretation of level of offences subject to internal disciplinary procedures (ii) a non-

exhaustive list of what constitutes a minor office and what tantamount to a gross 

misconduct and (iii) the general procedure on the proceedings, for instance setting out 

whether a disciplinary board is constituted and whether the members serving on the 

board should consist of internal or external individuals.  

 

 It is important that disciplinary procedures follow principles of Natural Justice, 
15 and therefore employees should be provided with details of the breach, 16 the right 

to state one’s case 17 and above all the right that his case is subject to an independent 

and impartial disciplinary board (or individual entrusted with the task to decide on the 

offence). Coupled with the aforesaid any decision handed by the disciplinary board 

                                                           
12 [1977] IRLR 347 (EAT) 
13 Komiya. Y, ‘A  comparative study of the Law of dismissal in Japan, Great Britain and the United 
States from the perspective of employment protection’  (PhD Thesis 2014  - London School of 
Economics) 
14 1348/2000/TM [First Hall, Civil Court] Justice Tonio Mallia 09 October 2003 
15 1808/1997/1 [Court of Appeal] Justice Philip Sciberras 27 October 2004 
16 543/2006/1 [Court of Appeal] Justice Vincent De Gaetano (President), Justice Tonio Mallia, Justice 
Albert J Magri 8 January 2010 
17 654/2005 [First Hall, Civil Court] Madam Justice Jacqueline Padovani Grima 04 July 2016 
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should be based on reasoned facts, ergo the board is bound to give reasons for the 

decision taken. This point was emphasised in Laraine Clark vs Civil Aviation 

Authority 18 where the Employment Appeals Tribunal held that:  

 

“[a] disciplinary hearing is obviously necessary as are any appeal 

hearings [omissis]. The practice at such hearings will follow the 

rules of natural justice, which are really matters of fairness and 

common sense.” 

 

In line with the aforementioned in the case of Antoinette Vella vs 

CareMalta Limited 19 the Industrial Tribunal held that the employee has the right 

to be granted a fair and just proceeds before the disciplinary board. In the case of 

Austin Gonzi vs Malta Drydocks Corporation 20 the court held that: 

 

“Hekk jinsab assodat fi skorta ta' deċiżjonijiet illi bordijiet u 

tribunali li jkollhom attribuzzjonijiet u funzjonijiet deċiżjoni ma 

jistgħux, fl-espletament ta' dawk l-istess attribuzzjonijiet u 

funzjonijiet, jinjoraw il-prinċipji bażiċi ta' ġustizzja naturali” 

 

Furthermore, the Court of Appeal in the case of Joan Montanaro vs 

BayStreet Hotel Complex Ltd u BayStreet Holdings Ltd 21 confirmed that the 

employee should be clearly informed of the breach which the employee is being 

accused of. 

 

  The employer who fails to abide by the disciplinary procedures in force, could 

be perceived as not acting reasonably especially if the procedures encompass a right of 

the employee to appeal from decisions related to the alleged misconduct. The First 

Hall Civil Court in the case of Avukat Reno Borg vs Joseph N Tabone et noe 22 

held that:  

 

“Huwa stabbilit ukoll illi proċedimenti dixxiplinari dwar impjegati 

huma setgħa u prerogattiva ta’ min iħaddem u huwa mistenni ukoll 

li l-imsemmija proċeduri ma jitqabblu ma dawk ta’ tribunal jew 

Qorti. Ingħad li fejn min iħaddem ikun intrabat “li jsegwi ċerta 

proċedura,” ir-rikorrenti jista’ jivvanta xi ilment jekk jsostni li dak li 

ġie konkordat bejn il-Union li tirrapreżentah u l-employer f’Collective 

Agreement u li jagħtih ċerti drittijiet ma jkunx qed jiġi 

skrupolożament osservat”.  

 

                                                           
18 [1991] UKEAT 362_89_1806 
19 2859/LC [Industrial Tribunal] Chairperson Dr Leslie Cuschieri 14 April 2015 
20 1808/1997/1 [Court of Appeal] Justice Philip Sciberras 27 October 2004 
21 12/2008 [Court of Appeal] Justice Philip Sciberras 13 March 2009 
22 [First Hall, Civil Court] Justice Joseph Said Pullicino 11 June 1991 
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Therefore, this implies that if an employer provided for internal disciplinary 

procedures, the same employer is bound to adhere to without any hesitation.  

 

The disciplinary proceedings need not be similar to a trial, nevertheless the 

employee accused with an offence should be given the opportunity to be represented. 

In some collective agreements, such as the above mentioned, the employee was 

provided the right to be represented by a union official and/or any person of one’s 

choice. The right to be represented was discussed in the case of Rank Xerox (UK) 

Ltd vs Goodchild and Others, 23 where it was held that employees should be 

granted the right to be duly represented since the disciplinary procedures provide for 

such concession. 

 

   Disciplinary procedures should also provide a right to appeal from the decision 

of the disciplinary board. Most collective agreements provide for an appeal before a 

secondary impartial panel or officer. Selwyn reports that in the case of S.C. Brown 

Communications Ltd v Walker 24 the court held that the employee should be 

made aware of such right to appeal to the employer’s management body, where the 

management body was not previously part of the disciplinary board, or before a totally 

independent arbitrator. In some situations, it would be ideal to avoid having the appeal 

subject to the decision of an internal panel or senior officer. By way of example, the 

2007-2010 Heritage Malta Collective Agreement provided that decision of the 

disciplinary board shall be final unless within ten days from when the decision is taken 

the employee does not file an appeal in writing to the Chief Executive Officer. In this 

case, the procedure provided for the setup of a secondary board consisting of a 

chairman, selected by agreement between both parties, together with two other 

individuals (a representative of the agency and a representative of the trade union). 

This would appear to render the said procedure to be fair and just. 

 

 

What are Disciplinary Warnings? 

 

 In the collective agreement aforementioned, the disciplinary procedure in 

appendix F provide under section 5.0 the maximum penalties according to the level of 

the offence. In case of gross misconduct the maximum penalty was instant and 

summary dismissal, whilst if the offence was minor a written warning was the 

maximum penalty. Having said that, for an employer to issue warnings there need not 

necessarily be in place any disciplinary procedure and an employer is entitled to issue 

verbal or written warnings without such being catered for in the employment contract. 
25   

 

                                                           
23 [1979] IRLR 185   
24 Selwyn. N, ‘Law of Employment’ (n10) pg 317 (case unreported) 
25 ibid pg 355 
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The warning system need not lead to dismissal in fact it is to merely be 

considered as a corrective nature. 26  There have been a number of decisions of the 

Industrial Tribunal where it analysed the effectiveness of warnings and stressed the 

employer’s efforts in pointing out to the attention of the employee any misconduct 

which might lead to dismissal. In the cases of Simon Scicluna vs DI Limited 27, 

Anthony Mark Barbara vs Invicta Limited 28 and Carmelo k/a Charles 

Borg vs Dragonara Gaming Limited 29 the Industrial Tribunal referred to a case 

before the Employment Appeal Tribunal in England in the name of Plasticers vs 

Harold Amos. The tribunal in England held that: 

 

“[a] warning is only shorthand for steps which ought to be taken by 

the management and could otherwise be described [omissis] as 

efforts to try to make the employee change, and an indication to him 

of the consequences if these efforts are unsuccessful.”  

 

In most cases the warning system would be trifold, the first warning will be an 

oral warning, followed by the first written warning and finally the second written 

warning which will possibly lead to either a suspension or instant dismissal. Selwyn 

opines that “a final warning is a severe penalty which just stops short of a dismissal.” 
30  

It is considered good practice to have oral warning transcribed in writing and a 

copy thereof kept in the personal records of the employee. It is advisable that all kind 

of warnings handed to employees, being oral or written, are signed by the same 

employee to serve as an acknowledgment of receipt of such warning.  

 

Another important practice to be followed is to give a written warning some 

form of a life-time (for example six months) after which the records of the particular 

employee would be wiped clean, hence the warning would be removed from the 

employee’s personal records. 31  

 

Selwyn opines that organisations where a disciplinary procedure is in place the 

employer is bound to adhere to it strictly. 32  The reason why employers should strictly 

adhere to the procedural steps as found in their disciplinary procedure is to avoid 

being accused before the Industrial Tribunal for unfair dismissal. In Raymond v Sir 

Lindsay Parkinson Ltd 33 the Industrial Tribunal dealt with a matter touching the 

non-issuance of a written warning to an employee who was subject to a dismissal. The 

tribunal concluded that failure to adhere to the internal procedure resulted in an unfair 

dismissal. On the other hand, the decision between issuing either an oral or a written 

                                                           
26 ibid  
27 1595/FM [Industrial Tribunal] Chairperson Franco Masini 27 February  2003 
28 2217/FM [Industrial Tribunal] Chairperson Franco Masini 12 January 2005 
29 2849/FM [Industrial Tribunal] Chairperson Franco Masini 04 December 2013 
30 Selwyn. N, ‘Law of Employment’ (n10) pg 336 
31 Taylor. S, Emir. A, ‘Employment Law: An Introduction’ (n9) pg 124 
32 Selwyn. N, ‘Law of Employment’ (n10) pg 335 
33 [1974] IRLR 298 
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warning need not be a mechanical one, but rather based on the gravity of the offence.  

In the case of Val Marco Valente vs Alfred Pisani et noe 34 the court held that; 

 

“t-terminazzjoni ta’ l-impieg tiegħu kienet miżura ħarxa wisq fiċ-

ċirkostanzi; l-attur seta’ ingħata warning u jkun penalizzat” 

 

Therefore, the element of reasonableness may still be adopted by the emplpyer 

in following the disciplinary procedures. In exercising reasonableness, the employer 

must also ensure that the procedures are proportionate to the breach and this in order 

to avoid the disciplinary proceedings being interpreted as a constructed dismissal. By 

way of example an employer who issues a final warning to one of his employee`s for a 

mere minor offence might be perceived by the court as disproportionate response for 

such breach. In the case of Stanley Cole (Wainfleet) Ltd. v Sheridan 35 Mrs 

Sheridan was employed by Stanley Cole (Wainfleet) Ltd., a manufacturing company, 

until she resigned in 2000. She lodged a complaint to the Employment Tribunal in 

Nottingham alleging that she had been unfairly constructively dismissed. The 

Employment Tribunal held that the employer’s decision to serve the employee with an 

unjust warning coupled together with disciplinary penalties, was disproportionate to 

the level of misconduct. A final written warning was deemed by the Employment 

Tribunal unreasonable for a minor breach, thereby the warning was disproportionate. 

 

In the case of Eileen Leone Ganado v Link School of Languages 

Limited 36 the court referred to Selwyn publication ‘Law of Employment’ 37and held that: 

 

“Ta’ rilevanza importanti hi l-osservazzjoni ġenerali sottomessa 

mill-awtur ċitat illi “each case must be determined on its own 

merits” (para. 12.119)” 

 

In another case that of Joseph Zammit vs Jonathan Callus Ezerċenti l-

kummerċ bħala Callus Landscaping & Gardening 38 the Industrial Tribunal 

dealt with a matter touching abrupt redundancy and held:  

 

“[ir]-rikorrent ġie mkeċċi mill-impieg a bażi ta' mġieba 

ċensurabbli, però in kwantu ma jirriżultax li huwa ġie mwissi 

aktar minn darba biex jirranġa l-imġieba tiegħu, dan it-Tribunal 

qed jikkonkluxi li din it-tkeċċija tiegħu mill-impieg mhix ġustifikat 

għal kollox.” 

 

Furthermore, considering that a warning is a means to redress a behaviour 

which possibly lead to misconduct, it is advisable that such warning includes reference 

                                                           
34 1615/93NA, [First Hall, Civil Court] Justice Noel Arrigo 26 March 1999 
35 [2003] ICR 297 EAT 
36 29/2015, [Court of Appeal] Justice Anthony Ellul 28 April 2017 
37 Selwyn. N, ‘Law of Employment’ (n10) 
38 3157/LC [Industrial Tribunal] Chairperson Dr Leslie Cuschieri 21 April 2015 
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to the past conduct which is the subject of the offence. It would be appropriate to 

provide the employee with remedial action to be taken with the aim to avoid future 

warnings which might lead to more severe action. If remedial action is suggested, or 

instructed, it would be wise for an employee to specify the time frame within which 

such remedy is to be fulfilled.  

 

In summary, when issuing disciplinary procedures, employers are to use 

reasonableness and proportionality, by being fair and just, by evaluating the 

misconduct thoroughly and by keeping in mind the previous conduct of the employee. 

A disciplinary and a grievance procedure should not serve as a tool in the hands of the 

employer to punish or dismiss unwanted employees, but rather it should be utilised as 

a fair way to preserve the employer and employee relationship thus by providing the 

appropriate mechanism to avoid future predicaments. 39 

 

 
 
  

 
  
 
  
 
  
 
   

                                                           
39 This article cannot be taken or considered as a full illustration of the Maltese Employment Law. 
Employment is one of the areas which is vastly legislated regulated by several European Union 
directives and regulations. 


