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EMPLOYMENT LAW: PREGNANCY? 

Natalino Caruana De Brincat1 

 

 
This article will shed light on what should be considered as the legal obligations 

imposed on the employer in respect of employees who are pregnant in terms of Maltese 

employment law.2 The author shall be delving into the salient provisions of the law, 3 

its applicability within the industry, along with an understanding of its interpretation 

given by jurists.    

 

The legislative instruments provide a clear definition of who shall be considered 

as a pregnant employee. The pregnant employee is defined as ‘an employee who 

informs her employer in writing of her pregnancy and who subsequently, within 

fifteen days, formally informs her employer of her pregnancy and of the expected 

date of confinement by means of a certificate issued by a registered medical 

practitioner or midwife.’4 

 

The Maltese Constitution 5 together with the Employment and Industrial 

Relations Act 6 protects the right to employment thus restricting the right of employers 

to dismiss employees, this results from a number of measures, including restrictions 

on the employer as to when employees can be dismissed during the term of the 

pregnancy.7 Therefore in the case of an indefinite contract the law explains that the 

employment agreement merely terminates upon retirement, death, voluntary 

 
1 Caruana de Brincat has successfully completed the Doctor of Laws (LL.D.) degree at the University of 
Malta. He also holds a Bachelor of Laws (LL.B.) degree together with a Diploma Notary Public awarded 
by the same University of Malta, whilst is in possession of Master’s degree in Business Administration 
(MBA) from the University of Leicester. He held office as Deputy Chairperson at the Employment and 
Training Corporation. He is a founding member of the Junior Chamber of Advocates. He is currently in 
private practice at Caruana De Brincat Legal whilst reading a PhD degree at the University of Malta. 
2 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta.  
3 The author will delve into the understanding and applicability of Protection of Maternity 
(Employment) Regulations S.L. 452.91. of the Laws of Malta. 
4 Protection of Maternity (Employment) Regulations S.L. 452.91. Article 2 (1). 
5  Constitution of Malta, Article 12(1) ‘The State shall protect work.’ 
6 ibid (n2) 
7 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta, Article 36 (14) 
‘Notwithstanding the foregoing provisions of this article, an employer may dismiss the employee and 
the employee may abandon the service of the employer, without giving notice and without any liability 
to make payment as provided in sub-articles(10), (11) and (12) if there is good and sufficient cause for 
such dismissal or abandonment of service: Provided that an employer may not set up as a good and 
sufficient cause [omissis] (d) that an employee is pregnant with child or is absent from work during 
maternity leave.’ 
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resignation, redundancy or dismissal for good and sufficient cause. Any unlawful 

dismissal, provides the employee with a right of action before the Industrial Tribunal 
8 pleading either for reinstatement, re-engagement or compensation. 

 

The Employment and Industrial Relations Act 9 explains that no employer may 

discriminate against any pregnant employee,10 moreover it is prohibited to include in 

any employment agreement any conditions which empowers the employer to 

terminate the employment of an employee on her becoming pregnant with child.11 

 

Therefore, the above implies that employees who are pregnant are protected by 

a variety of legislative provisions, nevertheless the subject of employees` right in 

pregnancy and respect to maternity leave is extensive and complex. 

 

The Right to time off work for Ante-Natal Care. 

 

All pregnant employees have the right to avail themselves from time of work to 

attend anti-natal clinics. Such time off shall be with full pay and must not be 

considered as vacation leave. The aforementioned entitlement applies irrespective of 

the employee`s length of service or the number of hours the employee works during 

the week.  

 

The Protection of Maternity (Employment) Regulations explains that ‘pregnant 

employee shall be entitled to time off without loss of pay or any other benefit, in order 

to attend ante-natal examinations, if such examinations have to take place during 

her hours of work.’ 12 Moreover, the Regulations provide for one requirement to be 

fulfilled by the pregnant employee, that is, to prove  that one attended to the ante-natal 

clinic.13 

 

Therefore, the employer may insist on the employee producing medical 
evidence stating that she is pregnant, and may ask for an appointment card each time 
the pregnant employee requests time off. The provision under the Protection of 
Maternity (Employment) Regulations allows employees to demand evidence of 
appointment, nevertheless one may question if such would apply to the employee`s 

 
8 ibid Article 73. (1) ‘There is hereby established a tribunal to be known as the Industrial Tribunal’ 
9 ibid (n2) 
10 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta, Article 2 (1) 
‘discriminatory treatment" means any distinction, exclusion or restriction which is not justifiable in a 
democratic society including discrimination made on the basis of marital status, pregnancy or 
potential pregnancy, sex, colour, disability, religious conviction political opinion or membership in a 
trade union or in an employers’ association’ 
11 Employment and Industrial Relations Act, Chapter 452 of the Laws of Malta, Article 40 ‘Any condition 
in a contract of service which empowers the employer to terminate the employment of a female 
employee on her contracting marriage or becoming pregnant with child shall be null and void.’ 
12 Protection of Maternity (Employment) Regulations S.L. 452.91. Article 9 (1). 
13 ibid (n12). Article 9 (2) ‘The employer may  request  documentation  to  show  the appointment times 
or attesting to actual attendance for such examinations.’ 
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first ante-natal appointment. The employer should consider as sufficient proof a mere 
referral ticket or appointment issued by the employee`s general practitioner.   

 
Health and safety matters may lead to change of duties 

 
Health and Safety provisions explain that pregnant employees are to be 

protected, so much so, that a specific risk assessment is to be considered for the tasks 
which are particular to the pregnant employee’s tasks. The Protection of Maternity at 
Work Places Regulations 14 explains that ‘before assigning work to any pregnant or 
breastfeeding worker or to a mother, an employer shall assess the nature and degree 
of any hazard present at his workplace, together with the anticipated duration of 
exposure, as well as the resultant risks to the health and safety of the female 
concerned, as well as to the safety of her pregnancy or of the child in the case of a 
breastfeeding worker.’  

 
It is therefore the employer’s responsibility to take the necessary preventive and 

protective measures to ensure a healthy and safe work place. Moreover, such an 
assessment shall also include, but shall not be limited to, an assessment of the hazards 
and the resultant risks to the physical and mental health of the worker and to the safety 
of the pregnancy arising from the industrial processes used, and from the presence of 
any chemical, physical or biological agent used at the employer’s place of work.15 

 
An employee who becomes pregnant may not be able to execute the originally 

assigned duties without risks to both the health of the same employee and the unborn 
baby. That risk might have been identified through a specific risk assessment executed 
by the employer or it is evident from the nature of the job description. 

 
It is imperative for the employer to understand that notwithstanding the 

possible change in duties, the pregnant employee will be entitled to the same 
remuneration ergo the normal level of pay. In the event that an employer opts to 
reduce the salary on the basis of whatever reason linked directly or indirectly to the 
pregnancy that would tantamount to discrimination against the employee and would 
be considered as unlawful.  

 
Dismissal During Pregnancy 

 
Under the Employment and Industrial Relations Act 16, it is automatically 

unfair to dismiss an employee on the basis of pregnancy. Where an employee is 
dismissed for being pregnant, or for any reason whatsoever related thereto, may bring 
the case before the Industrial Tribunal as an unfair dismissal, and this is irrespective 
from whether the employee is under probationary period or otherwise.  

 
In the former situation the employer needs no justification to terminate the 

employment of any employee under probation, nevertheless the employer cannot 
merely terminate the employment on the basis of pregnancy. It would be likely that 
the employer would assert or bring an excuse to avoid being found in breach of 

 
14 Protection of Maternity at Work Places Regulations S.L 424.11 of the Laws of Malta Article 4. 
15 ibid (n14) 
16 ibid (n2) 
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employment law, nevertheless the dictum of the Tribunal militates towards the 
employee`s rights in such situations. 

 
In the case of Shaw vs. CCL Ltd 17 the English Employment Appeal Tribunal 

dealt with a case where an area sales executive began maternity leave on 2 April 2004. 
She made a request, first by email and subsequently by means of a standard flexible 
working application form, to return to work two days a week, to work no more than 
100 miles from home and not to have to stay away overnight. The employees request 
was refused. Among others, the Employment Appeal Tribunal held that the treatment 
of an employee in the form of direct and indirect discrimination because of her 
pregnancy amounted to a failure by the employer to carry out the duty to maintain 
trust and confidence between the parties. 

 
In the case of Avv. Anika Psaila Savona vs. CHI Limited 18 the Industrial 

Tribunal delved into a situation of an alleged termination of employment on the 
ground of discrimination and unfair dismissal due to the fact that plaintiff was 
pregnant. In this case the Industrial Tribunal dismissed the case on the ground that 
the matter before the tribunal was not founded on an employment agreement but 
rather on a consultancy relationship agreement.  

 
The matter ended up before the First Hall Civil Court presided by Justice Silvio 

Meli19. The Court heard the evidence and the respective parties, and in its conclusions 
the Court made reference to correspondence issued by defendant company which 
stated that ‘In relation to you informing us on the 5th of November, 2009, of your 
pregnancy and if you wish to remain on your consultancy agreement, we will be 
pleased to agree your absenteeism from responsibilities to attend the office and 
would be pleased to discuss this with you in terms of the detail as you wish and as 
appropriate.’ Furthermore, the communication continued stating that ‘During your 
absence from the office, CHI is pleased to confirm that we will make an ex-gratia 
discretionary payment on the basis should you decide to continue with your present 
consultancy agreement’.  On the basis of these quotations the Court held ‘Illi 
għalkemm jista’ jagħti l-każ li n-negozjati kienu rigorużi, mis-suespost ma jistgħax 
jiġi dezunt li s-soċjetà intimata it-terminat il-ftehim ta’ konsulenza li r-rikorrenti 
kellha magħha minħabba l-maternita’ tar-rikorrenti’.  

 
Moreover, the Court stated that ‘Illi se mai, li jirrizulta li proprju minħabba il-

maternita` s-soċjetà intimata kienet qed taċċetta unilateralment li r-rikorrenti tkun 
għalhekk assenti minn xogħolha u li kienet lesta wkoll li tinnegozja pakkett mar-
rikorrenti fir-rigward ta’ dan l-iżvilupp sabiħ tal-maternita` anke billi teffettwa 
pagament ex-gratia’.  On these lines the Court also made reference to clause 3 of the 
binding agreement which stated that ‘the parties are hereby agreeing that the 
Company will be free to terminate this agreement at any time by giving to the 
Consultant three (3) months’ notice in writing to this effect, without incurring any 
liability whatsoever, whilst the Consultant will be free to terminate this Agreement 
at any time by giving to the Company one (1) months’ notice in writing to this effect, 
without incurring any liability whatsoever’. On this issue the Court held that ‘għandu 

 
17 [2008] All ER (D) 123 (Jan) (EAT). 
18 Avv. Anika Psaila Savona vs. CHI Limited – Industrial Tribunal - Chairperson Dr Martin Fenech – 
Case number 2757(MF) 
19 Application number 638/2013 SM decided on the 6th December 2016 
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finalment jiġi sottolineat ukoll li għalkemm skont il-kuntratt datat is-26 ta’ Lulju, 
2007, is-soċjetà intimata kienet tenuta li tagħti lir-rikorrenti avviż bil-miktub ta’ tliet 
(3) xhur biex tittermina l-istess kuntratt, jirrizulta li minflok, l-istess soċjetà għażlet 
li tħallas lir-rikorrenti l-ammont indikat fl-istess ittra ta’ terminazzjoni’.   

 
 Therefore, the Court concluded that the agreement could have been terminated 

on any ground without incurring any liability whatsoever, hence dismissed the claims 
brought by plaintiff and accepted defended company`s counter arguments.  

 
Conclusion 

      
 All pregnant employees have the right to work without discrimination. It is the 
employer`s duty to protect the employee and the unborn child. Alternative work shall 
be considered which may include teleworking, if the duties of the employee allows for 
such option. The latter fall in-line with the dictum on the European Court of Justice 
which considers that any unfavourable treatment to employees who are pregnant, or 
in consequence to pregnancy, will tantamount to direct discrimination.  
 

In summary, the author is of the opinion that the current legislation tries to 

create some form of positive discrimination with the aim to balance out the hurdles 

posed on a pregnant employee during their term of employment, nevertheless from 

inception the employer might be bias even at interviewing stage, hence the question 

remails whether all interviews are truly carried out objectively without possible gender 

discrimination. 

 

If you would like to discuss the impact on your organization please do not 

hesitate to contact me on natalino@caruanadebrincat.com. 20 

 

 
20 This article cannot be taken or considered as a full illustration of the Maltese Employment Law. 
Employment is one of the areas which is vastly legislated regulated by several European Union 
directives and regulations. Hence it shall not be construed to be as advice but shall merely serve as an 
academic exercise. 
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